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ABSTRACT

As sustainable development becomes a
strategy for companies to gain competitive
advantage, the question of how to profit from
sustainable development becomes central.
Surprisingly, little research exists on the
appropriation strategies of companiesengagedin
< sustainable development and the few studies are
poorly connected. Thisresearch paper focuseson
intellectual property rights(IPRs), theformal tools
available to companiesto protect their intangible
assets. | link the three main types of IPRs to
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Hrg, theuseof Intdlectud Property Rightsitself
‘ may conflict with corevalues that are considered
‘. legitimateinrel ation to sustainability. Theprofit logic
behind appropriation strategies can clash with the

moral and socia vauelogicthat isexpected to come
with embracing sustainability. Sustainable devel opers
4% can use alternative solutions that are almost

it S independent of IPR, for example by using open
OO O innovation solutions(Ahnet ., 2019). Alternatively,
R RN O sustainable devel opers may approach intellectua
property rights with very specific motives. For
example, they might care about to claim ownership
withtheideaof facilitatingaccessthrough licensing,
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or withaview to control theresponsibleuse of their innovation (Eppinger et d., 2019).

Second, sustainable devel opment usudly involvesacommitment to sustainability throughout theva ue
chain(Jolink and Niesten, 2015). Such engagement will encourage sustainabledeve operstointeract intensively
withal typesof partners, especially suppliersbut aso retail ersto aign sustainability promisesaongthevaue
chain. Some executivesmay even choosefor keeping the entireva ue chainin-houseto claimfull control (see
Tesla’s case), but for most companies, the reliance upon other organizations will be a critical element of their
sustainablebusinessmodd. Intellectud Property Rightsasownership rightscan act asacoordination mechanism
but must be cons stent with other moreinformal and trust-based governance mechanisms.

Taken together, thesetwo specific questions might prompt rather original solutionsto be observed for
companies|ooking a sustai nable devel opment, and rather unique set of motivesfor relying or not onintellectua
property rights. For example, anumber of areas of sustai nabletechnol ogy are experiencing the phenomenon
of “patents commons’, collection of patents that can be freely shared by key players in the field (Hall and
Hemers, 2013). Buildinglegitimacy for new technol ogiesand creating momentum by engbling their timely use
can bemore rel evant to sustai nable devel opment than encapsul ating ideas with proprietary rights. However,
theseinitiatives havenot been wholly successful in promoting knowledgetransfer, suggesting that individua
firms’ motives and their strategies need to be better understood (Contreraset al., 2018).

Thispaper aimsto discussthere ationship between sustainable devel opment and intellectual property
rights, starting with the motivesthat sustai nable devel opers might haveeither to leverage or not to leverage
intellectual property rightsin their strategies. Thisdiscussionisparticularly relevant inlight of the current
academic and policy debate about the socia impact of the PR system. Critical observershave raised serious
concernsabout whether intel lectual property rightsreally serve society tofacilitateinnovation (Heller, 2010).
Thereismounting evidenceof strategic practicesof IPR filinginwhichlarge companieserect barriersto entry
for new entrants and block sustainable progressin many ways (Bessen et al ., 2008; Shiva, 2001). At the
sametime, intellectual property officesaround theworld aretrying to link their work to the Sustainable
Devel opment God s(seefor exampl e https:/Amww.wi po.int/sdggen/story.html). It remainsunclear which (legdl
or strategic) sustainable devel opers need to deal with IPR intheir particular way, for exampleby filing for
IPRsbut then sharing or makingit availableintheir own ways.

Archetypes of Sustainable Development

“Sustainable development” is a very broad term associated with many different definitions. The
sugtainability dement of thelabel usudly rdatesto thethreedimensionsof environmenta, socia and economic
sustainability, with afocusintheliterature primarily on theformer but increasingly onthelatter (Caldbrese et
d, 2018). Toidentify theinnovation dement of thedefinition, | will consder threebroad categoriesof sustainable
development: product, process and serviceinnovation. Sustainable product innovation takesthe form of
tangibleproductsthat can be adopted by consumersto movetowards sustainabl e consumption or by companies
to implement sustainable production. Examplesare LED lighting and solar panel sfor the environmental and
economicdimensions, but a so productssuch as Dutch Fair Phone, which amsto contributeto theenvironmenta
and socid dimensionsof sustainability (https:.//mwww.fairphone.com/en/story/).

Innovation in sustainabl e processesrefersto changesin production and organizational processestowards
making these processes more sustai nable. An exampleisthe shift towardsincreasing energy efficiency, but
asorethinking thevaue chain asin circular economy initiatives, including recycling and upcycling. Process
innovationisusudly devel oped and implemented withinthe same organi zati on, but sustai nabl e processinnovation
ismoreoften associated with systemsand multiple organizationslinked inthevauechain.

Findly, innovationsin sustainable servicestend to bemoreintangible, asthey arenew solutions provided
to meet specific user needs. Often these serviceinnovationsare part of anew businessmode that challenges
theexistingway for companiesto perform certain functions, called asustainable businessmode (Bocken et
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al., 2014). A clear exampleismobility service and the shift to ashared rather than proprietary model. Other
retail examples include new solutions for more sustainable logistics. In the Netherlands the BewustBezorgd’s
initiative (loosely translated as “responsibly delivered’”) combines the online shopping system of a major online
retaller withamenuwherebuyerscan cong der different shipping optionsafter being informed of their respective
environmenta impacts (https./ /bewustbezorgd.thuiswinkd .org/).

| PRs Applicable to Sustainable Development
| focus hereon thethree most used forma IPRs: Patents, Trademarksand Design Rights.

A patent “describes an invention and creates a legal situation in which a patented invention can only be
exploited (produced, used, sold, imported) with the consent of the patentee” (WIPO, 2004, p.17). Invention
isdefined asasolutionto aspecific technical problem. Patents arefiled after meeting stringent requirements
that areoften difficult to prove: theinvention must rel ateto patentablematerid, it must beindudtriadly goplicable,
it must be new and non-obvious, and theinformati on needed to maketheinvention must bedisclosed inthe
patent description. It should be possiblefor someoneskilled inthefield to makeand apply apatented invention,
which meansthat issuing apatent isessentially releasing usableknowledge. Of course, actud useiscontrolled
by the patenting company, but inventorsmay chooseto licensethe technol ogy for use by othersfor anumber
of reasons. Thisdoes not mean that all patents are actually used, dueto the fact that most patentsremain
unused, whichisawidey discussed topicin the public debate about the patent system (Jaffe and Lerner,
2011).

A trademark is “any mark that individualizes the goods of a company and distinguishes them from those
of its competitors” (WIPQO, 2004, p. 54). The main reason behind trademark system is to facilitate the
functioning of the market and avoid market failuresdueto information asymmetry between buyersand sellers.
Thus, trademarksfunction asinformation signa intended to reducetransaction costsinthe market. Onthe
seller’s side, trademarks serve to identify the origin of products and services and thus enable differentiation
strategies. They areaway for companiesto demonstratethe qudity of their offeringsand assuch area so key
to build areputationd asset. Firmshaveastrong incentiveto maintain theinformationa valueof their brand, so
they will take stepsto strengthen thesignal (through complimentary advertisement and marketing investment)
and protect it from dilution (through product recall campai gnsin the event of negative publicity, but asolega
trademark enforcement against competing trademarks). On the buyer’s side, trademarks are expected to
reduce search costs by enabling better differentiation between competing offeringsinthe marketplace. They
also offer weapons of retaliation against low-quality sellers. Trademarksareused in al areas of business
because they can be used in all markets, from products to services. They will be part of the company’s
innovative market strategy.

Design rights “protect the original ornamental and non-functional characteristics of industrial objects or
products resulting from design activities” (WIPO, 2004). In the United States, design rights are protected
through apatent system with so-caled designs patents, which differ fromtheutility patents, whiledesignrights
in Europeareadminigtered by thesameofficethat handlestrademark regigtration, the EUIPO. Designregigtration
requiresproof of novelty inthesense of originality.

CONCLUSION

There seemsto be sufficient reason to believethat intellectual property rights canideally support
sustai nable devel opment by providing rightsthat enableinnovatorsto achievemultiplegods. Profit makingis
oneend, but socia impact can asoin principle bereconciled with awell-designed | PR strategy, for example
through selectivelicensing. Yet, we seemany exampleswhereintel lectual property rights seem to bemore of
abarrier than anincentive.

Whiletheliteratureappearsto focusether on positiveor negativeimpacts, littleattentionispaidtothe
cong deration that most compani es committed to sustainable devel opment ignoreintellectua property rights
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and that may befineunlessthey engagein litigation, which they do not. Infact, welack systemétic evidenceon
theactua practicesof using PR by sustainable devel opersandtheir desirability from acommunity perspective.
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